



7KH+RQRUDEOH 3DXO5�0DWLD� &KLHI 8QLWHG 6WDWHV'LVWULFW -XGJH IRU
WKH 1RUWKHUQ 'LVWULFW RI 2KLR� VLWWLQJ E\ GHVLJQDWLRQ�

�

5(&200(1'(' )25 )8//�7(;7 38%/,&$7,21

3XUVXDQW WR 6L[WK &LUFXLW 5XOH ���

(/(&7521,& &,7$7,21� ���� )(' $SS� ����3 ��WK &LU��
)LOH 1DPH� ��D����S���

���������	����
������
�	���	��

��������	
�����
��

�
�����������������

���8$1 �521$8*+�

�����������	

�������


�

	7$7( 2)�+,2�

���
�������	

������

�
�
�
�
�
��
�
�
�

�����������

���� !�"#�$�%&��
'(%�)�	% %�*��(*%#(+%���,#%
"�#�%&��	�,%&�#'��(*%#(+%��"��&(�� %��('+('' %(�

�������--./�0	���#%&,#�	�(�1�!���(*%#(+%��,)1��

�#1,�)2��	��%�$3�#�4-��4---

��+()�)� ')��(!�)2����+�$3�#�����4---

��"�#�2������	� ')�5�������(#+,(%��,)1�*6�5��
��
�&(�"��(*%#(+%��,)1��


�����������������


������

	��������7 ,!�5 '+('����#���5���
����5���
���8
5���
�����!�9�! ')���&(��� "�#�����!! '%�� �: ,#�'+����
	';)�#�� ���
��� ��� ���� �������<� =�����:� ��



4 ���������
��������������� �����������

�
7KH GLVWULFW FRXUW� IROORZLQJ WKH 6WDWH¶VPRWLRQ WR DPHQG WKH GLVWULFW

FRXUW¶V MXGJPHQW RQ WKH LVVXH RI SURFHGXUDO GHIDXOW� YDFDWHG LWV RUGHU
GHQ\LQJ WKH 6WDWH¶V PRWLRQ WR GLVPLVV RQ SURFHGXUDO GHIDXOW JURXQGV� EXW
VWLOO UHIXVHG WR JUDQW WKH 6WDWH¶V PRWLRQ WR GLVPLVV RQ WKH JURXQGV RI
SURFHGXUDO EDU� ,QVWHDG� WKH FRXUW UHOLHG VROHO\ RQ LWV SULRU KROGLQJ WKDW
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%URQDXJK¶V KDEHDV SHWLWLRQ ZDV WLPH�EDUUHG DV WKH EDVLV RI LWV GLVPLVVDO�
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2KLR 5� $SS� 3� ���%���� VWDWHV�

$ GHIHQGDQW LQ D FULPLQDO FDVH PD\ DSSO\ IRU UHRSHQLQJ RI WKH
DSSHDO IURP WKH MXGJPHQW RI FRQYLFWLRQ DQG VHQWHQFH� EDVHG RQ
D FODLP RI LQHIIHFWLYH DVVLVWDQFH RI DSSHOODWH FRXQVHO� $Q
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DSSOLFDWLRQ IRU UHRSHQLQJ VKDOO EH ILOHG LQ WKH FRXUW RI DSSHDOV
ZKHUH WKH DSSHDO ZDV GHFLGHG ZLWKLQ QLQHW\ GD\V IURP
MRXUQDOL]DWLRQ RI WKH DSSHOODWH MXGJPHQW XQOHVV WKH DSSOLFDQW
VKRZV JRRG FDXVH IRU ILOLQJ DW D ODWHU WLPH�
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8QGHU �WK &LU� 5� ���� SXEOLVKHG SDQHO RSLQLRQV DUH ELQGLQJ RQ DOO

VXEVHTXHQW SDQHOV� 7R WKH H[WHQW WKLV FLUFXLW¶V XQSXEOLVKHG RUGHU LQ

0RUJDQ Y�0RQH\� 1R� �������� ����:/������ ��WK&LU� )HE� �� ������

FRQWUDGLFWV:KLWH¶V KROGLQJ� LW LV QRW ELQGLQJ RQ WKLV FRXUW� 1RU GRHV WKH

GLFWD LQ 6FRWW Y� 0LWFKHOO� ��� )��G ���� ��� ��WK &LU� ������ ODEHOLQJ5XOH
���%� DSSOLFDWLRQV DV SRVW�FRQYLFWLRQ SURFHHGLQJV� UHGXFH WKH

SUHFHGHQWLDO IRUFH RI:KLWH� ,Q ,VKDP� ��� )��G DW ������� WKH GHIHQGDQW

DUJXHG WKDW KLV 5XOH ���%� DSSOLFDWLRQ� DOWKRXJK XQWLPHO\� ZDV D SURSHUO\
ILOHG DSSOLFDWLRQ IRU VWDWH SRVW�FRQYLFWLRQ UHYLHZXQGHU � �����G����� 7KH
,VKDP FRXUW� JLYHQ WKH IDFWV RI WKDW FDVH� IRXQG LW XQQHFHVVDU\ WR DGGUHVV
WKH LVVXH RI ZKHWKHU WKH GHIHQGDQW¶V 5XOH ���%� DSSOLFDWLRQ ZDV SURSHUO\
ILOHG� QRU ZDV LW QHFHVVDU\ IRU WKH FRXUW WR DGGUHVV ZKHWKHU 5XOH ���%�
DSSOLFDWLRQV DUH D SDUW RI WKH GLUHFW DSSHDO� 6HH LG� 2I FRXUVH� WKH ,VKDP
FRXUW ZDV DOVR ERXQG E\ WKH HDUOLHU :KLWH GHFLVLRQ�

��
:H DVVXPH� ZLWKRXW GHFLGLQJ� WKDW %URQDXJK FDQQRW WROO

� �����G�����$�¶V VWDWXWH RI OLPLWDWLRQV IRU DQ DGGLWLRQDO QLQHW\ GD\V LQ
ZKLFK WR ILOH D SHWLWLRQ IRU D ZULW RI FHUWLRUDUL LQ WKH 8QLWHG 6WDWHV
6XSUHPH &RXUW IROORZLQJ WKH 2KLR 6XSUHPH &RXUW¶V GHQLDO RI KLV 5XOH
���%� DSSOLFDWLRQ�
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,Q ,VKDP� WKH FRXUW KHOG WKDW� ZKHQ VHHNLQJ SRVW�FRQYLFWLRQ UHOLHI

XQGHU � �����G����� WKH RQH�\HDU SHULRG RI OLPLWDWLRQV LV QRW WROOHG GXULQJ
WKDW ³WLPH LQ ZKLFK D GHIHQGDQW FRXOG KDYH SRWHQWLDOO\ ILOHG D SHWLWLRQ IRU
FHUWLRUDUL ZLWK WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW > @ IROORZLQJ D VWDWH
FRXUW¶V GHQLDO RI SRVW�FRQYLFWLRQ UHOLHI�´ ,VKDP� ��� )��G DW ���� ,Q
DUULYLQJ DW WKLV FRQFOXVLRQ� WKH FRXUW FRPSDUHG WKH ODQJXDJH RI
������G�����$�� WKH SURYLVLRQGHDOLQJZLWKZKHQ WKH VWDWXWH RI OLPLWDWLRQV
VKRXOG EHJLQ WR UXQ IROORZLQJ GLUHFW UHYLHZ�ZLWK WKH ODQJXDJH RI WKH SRVW�
FRQYLFWLRQ SURYLVLRQ� � �����G����� 7KH FRXUW QRWHG WKDW � �����G�����$�
VWDWHV WKDW WKH RQH�\HDU VWDWXWH RI OLPLWDWLRQV ³EHJLQV WR UXQ RQ µWKH GDWH
RQ ZKLFK WKH MXGJPHQW EHFDPH ILQDO E\ WKH FRQFOXVLRQ RI GLUHFW UHYLHZ RU
WKH H[SLUDWLRQ RI WKH WLPH IRU VHHNLQJ VXFK UHYLHZ�¶´ ,G� �TXRWLQJ
� �����G�����$��� 7KH FRXUW� DFNQRZOHGJLQJ WKDW RWKHU FRXUWV KDYH
FRQFOXGHG WKLV ODQJXDJH WR PHDQ WKDW WKH VWDWXWH RI OLPLWDWLRQV VKRXOG QRW
UXQ IROORZLQJ GLUHFW UHYLHZ XQWLO DIWHU WKH WLPH IRU SHWLWLRQLQJ IRU D ZULW
RI FHUWLRUDUL ZLWK WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW KDV H[SLUHG� VWDWHG
WKDW� EHFDXVH � �����G���� GLG QRW FRQWDLQ VLPLODU ODQJXDJH WR
� �����G�����$�� LW ZDV ³FOHDU WKDW &RQJUHVV LQWHQGHG WR H[FOXGH SRWHQWLDO
6XSUHPH &RXUW UHYLHZ DV D EDVLV IRU WROOLQJ WKH RQH \HDU OLPLWDWLRQV
SHULRG´ GXULQJ SRVW�FRQYLFWLRQ SURFHHGLQJV� ,G�
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%URQDXJK¶V FRQYLFWLRQ ZDV DIILUPHG E\ WKH 2KLR &RXUW RI $SSHDOV

RQ $SULO ��� ����� +H IDLOHG WR ILOH KLV 5XOH ���%� DSSOLFDWLRQ XQWLO $SULO
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6HFWLRQ �����G���� VWDWHV WKDW ³>W@KH WLPH GXULQJ ZKLFK D SURSHUO\

ILOHG DSSOLFDWLRQ IRU 6WDWH SRVW�FRQYLFWLRQ RU RWKHU FROODWHUDO UHYLHZ ZLWK
UHVSHFW WR WKH SHUWLQHQW MXGJPHQW RU FODLP LV SHQGLQJ VKDOO QRW EH FRXQWHG
WRZDUG DQ\ SHULRG RI OLPLWDWLRQ XQGHU WKLV VXEVHFWLRQ�´
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(YHQ LIZH DVVXPH WKDW WKH8QLWHG 6WDWHV 6XSUHPH&RXUWZRXOG KROG

WKDW WKH 2KLR 6XSUHPH &RXUW¶V ILOLQJ UHTXLUHPHQWV FRQVWLWXWH DQ DGHTXDWH
DQG LQGHSHQGHQW VWDWH SURFHGXUDO JURXQG WKDW SUHFOXGHV LW IURP KHDULQJ
%URQDXJK¶V DSSHDO� %URQDXJK ZRXOG VWLOO KDYH WKH ULJKW WR SHWLWLRQ IRU D
ZULW RI FHUWLRUDUL ZLWK WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW WR FKDOOHQJH
ZKHWKHU WKLV UXOH LV LQGHHG LQGHSHQGHQW DQG DGHTXDWH WR VXSSRUW WKH
MXGJPHQW ZLWKRXW FRQVLGHUDWLRQ RI DQ\ IHGHUDO TXHVWLRQV� 7KH 6XSUHPH
&RXUW KDV KHOG FRQVLVWHQWO\ WKDW WKH GHWHUPLQDWLRQ RI ZKHWKHU D VWDWH
SURFHGXUDO JURXQG LV DGHTXDWH DQG LQGHSHQGHQW WR VXSSRUW D VWDWH FRXUW
MXGJPHQW LV D IHGHUDO TXHVWLRQ WKDW WKH 6XSUHPH &RXUW LWVHOI PXVW GHFLGH�
6HH +HQU\ Y� 0LVVLVVLSSL� ��� 8�6� ���� ��� ������� $ELH 6WDWH %DQN Y�
:HDYHU� ��� 8�6� ���� ��� ������� 7KH 6XSUHPH &RXUW KDV DOVR VWDWHG
WKDW WKH SURFHGXUDO JURXQGV XVHG E\ VWDWH FRXUWV WR GLVSRVH RI FDVHV ZLOO
³QRW SUHYHQW YLQGLFDWLRQ RI > @ IHGHUDO ULJKWV XQOHVV WKH 6WDWH¶V LQVLVWHQFH
RQ FRPSOLDQFH ZLWK LWV SURFHGXUDO UXOH>V@ VHUYH>@ D OHJLWLPDWH VWDWH
LQWHUHVW�´ +HQU\� ��� 8�6� DW ���� 7KH 6XSUHPH &RXUW� LQ UHYLHZLQJ D
FDVH GLVPLVVHG GXH WR D SURFHGXUDO YLRODWLRQ VLPLODU WR WKDW LQ %URQDXJK¶V
FDVH� JUDQWHG D SHWLWLRQ IRU D ZULW RI FHUWLRUDUL DQG KHOG WKDW� HYHQ WKRXJK
SHWLWLRQHUV IDLOHG WR FHUWLI\ WKH FLUFXLW FRXUW UHFRUG� DV UHTXLUHG E\ )ORULGD
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FRXUW UXOHV� ZKHQ WKH\ VXEPLWWHG LW ZLWK DQ RWKHUZLVH WLPHO\ SHWLWLRQ IRU
D ZULW RI FHUWLRUDUL LQ WKH )ORULGD 'LVWULFW &RXUW RI $SSHDOV� WKLV

SURFHGXUDO JURXQG ZDV QRW DGHTXDWH WR EDU WKH 8QLWHG 6WDWHV 6XSUHPH

&RXUW IURP UHYLHZLQJ WKH FDVH� 6HH 3DUURW Y� &LW\ RI 7DOODKDVVHH� ���
8�6� ��� ������� 7KXV� EHFDXVH %URQDXJK FRXOG FKDOOHQJH LQ D SHWLWLRQ

IRU D ZULW RI FHUWLRUDUL WKH DGHTXDF\ DQG LQGHSHQGHQFH RI WKH VWDWH

SURFHGXUDO JURXQG LQYRNHG WR SUHYHQW KLV RWKHUZLVH WLPHO\ DSSHDO� WKH

RQH�\HDU VWDWXWH RI OLPLWDWLRQV LQ � �����G�����$� VKRXOG QRW EHJLQ WR UXQ

XQWLO H[SLUDWLRQ RI WKH QLQHW\�GD\ SHULRG LQZKLFK KH FRXOG KDYH SHWLWLRQHG

IRU D ZULW RI FHUWLRUDUL�

�
7KH DVVLJQPHQW FOHUN¶V OHWWHU QRWLI\LQJ %URQDXJK¶V FRXQVHO RI WKH

GHIHFWLYH DSSHDO ZDV GDWHG -XQH ��� �����

�
:H DVVXPH� ZLWKRXW GHFLGLQJ� WKDW WKH QLQHW\�GD\ SHULRG LQ ZKLFK

WR SHWLWLRQ IRU D ZULW RI FHUWLRUDUL LQ WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW
EHJDQ WKH GD\ DIWHU %URQDXJK¶V FRXQVHO IDLOHG WR ILOH D WLPHO\ DSSHDO WR WKH
6XSUHPH &RXUW RI 2KLR� DV RSSRVHG WR WKH GD\ DIWHU %URQDXJK¶V PRWLRQ
IRU GHOD\HG DSSHDO ZDV GHQLHG E\ WKH 2KLR 6XSUHPH &RXUW� $V ZLOO EH
GLVFXVVHG LQ PRUH GHWDLO EHORZ� ZKHWKHU WKH QLQHW\�GD\ SHULRG EHJDQ WR
UXQ RQ WKH GD\ DIWHU %URQDXJK¶V DSSHDO WR WKH 6XSUHPH &RXUW RI 2KLR ZDV
GHWHUPLQHG GHIHFWLYH �-XQH ��� ������ RU RQ WKH GD\ DIWHU WKH 6XSUHPH
&RXUW RI 2KLR GHQLHG KLV PRWLRQ IRU GHOD\HG DSSHDO �$XJXVW �� ������ VR
ORQJ DV WKH WLPH GXULQJ ZKLFK KLV 5XOH ���%� DSSOLFDWLRQ ZDV ILOHG DQG
DSSHDOHG LV WROOHG� %URQDXJK¶V KDEHDV SHWLWLRQ ZRXOG EH WLPHO\�
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